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GENERAL NEWS 


gIGHLIGHTS OF THE WEEK 








Wednesday, July 15 
Assassin attempts life of King 
VilI—United States jury 
pushes investigation of Wendel 
case. May engage independent 
counsel—New negotiations opened 
between industrial and craft union 
jeaders in A. F. of L—Delicate re- 
iationship between United States 
and Japan as result of Farnes- 
worth spy case. 
Thursday, July 16 
Father Coughlin attacks Roose- 
yelt at Townsend convention—123 
held without bail in R. C. A. Cam- 
gen strike riots—Resettlement ad- 
ministration starts purchase of 
drought lands — Great Britain, 
France, and Belgium form Locarno 
accord. 
Friday, duly 17 
Danzig Nazis abolish constitution 
_New Jersey officials plan tri- 
state water project with New 
York and Pennsylvania—Retiring 
Comptroller McCarl endorses Lan- 
don for president. 
Saturday, duly 10 
Spanish army uprising seems 
checiked, as plot against Republic 
is gancovered—Norman Thomas, 
Socifalist candidate for president, 
addresses Townsend delegates. 
Points out flaws in old age pen- 
sion | scheme — Father Coughlin 
criticized by bishop for attacks 
upon Roosevelt—Danzig Nazis de- 
fy Le © and outlaw opposition 
parti NLRB interferes in Cam- 
den Ri. C. A. strike. 
Sunday, July 19 
Spanish military revolt gains 
headway—Lemke pledges aid to 
Townsend Plan—Canton civil war 
seen as its government collapses 
—Turks will rearm Dardanelles 
zone. 
Monday, July 20 
Spanish revolt in Madrid; rebels 
marching on capital—Japan pre- 
pares nationwide mock war—Lan- 
don’s acceptance speech to be 
brief, definite, and calm—Thirty 
million to come under Old Age 
Pension plan of New Deal Social 
Securities Board. 
Tuesday, July 21 
Fascist-Monarchist troops encir- 
cle Madrid. Britain reinforces 
fortress at Gibralter—Killing of 
negro at Pinckney, Mich., last 
year blamed on “Black Legion.” 
Representative Hollister, Repub- 
lican, of Ohio, member of the 
House Banking and Currency 
Committee, stated that Landon, if 
elected, plans commission to over- 
haul Federal banking laws—Fasc- 
ist forces in Spain report further 
gains. Fall of Liberal government 
predicted. 
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Current Decisions 


FRAUDULENT CONVEYANCES 
— Insolvency — Consideration 
— Agreement to Support — 
Earnings of Children 

Vittorio Cerullo, vs. Maria (Mary) 
Albenese, et al. 

Mr. John D. McMaster, for.Com- 
plainant. 

Mr. Alphonse M. Cantabene, for 
Defendants; (Mr. John W. Ock- 
ford, of counsel). 

June 16, 1936 

Egan, V. C. 

The complainant held a mort- 
gage, which was second, and sub- 
sequent, to a first mortgage, on 
the premises known as No. 422 
Sixth Street, Union City, N. J. 
owned by the defendants, Maria 
Albenese and her husband, Thom- 
as Albanese. The first mortgage 
was foreclosed, and the property 
was sold in the foreclosure pro- 
ceedings by the sheriff on March 
7, 1935. The day following the 
sheriff's sale, or on March 8, 1935, 
the last named defendants, Maria 
and Thomas Albanese, conveyed 
property in which they were re- 
siding, known as No. 701 Twenty- 
seventh Street, Union City, N. J., 
to the defendant, their daughter, 
Rose Albanese, who lived with 
them. After the foreclosure of 
the mortgage, the complainant in- 
stituted a deficiency suit against 
the defendants, Thomas and Maria 
Albanese, and on May 14, 1935, re- 
covered therein a judgment for 
$1702.67. Execution was issued up- 
on this judgment, and on Novem- 
ber 12, 1935, the same was re- 
turned unsatisfied. 

(Continued on page 4 col 
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CURRENT RULINGS 


Bulletin No. 128 Item No. 6 
Moral Turpitude—Person Convict- 
ed for Crime Involving Moral 
Turpitude May Not Be Em- 
ployed By Licensee—Assault 
and Battery Under Particular 
Circumstances Presented Held 
To Involve Moral Turpitude. 
June 25, 1936. 

John H. Kafes, Esq., 

Trenton, New Jersey 

Dear Sir: 

Your letter of June 17th and; 
the petition of James Sciarrotta | 
therein enclosed have been care- | 
fully considered. 


1923 petitioner was indicted for 
carrying concealed weapons and |} 
was also indicted for atrocious as- 
sault and battery; that he pleaded | 
non vult to the indictment charg- 
ing him with carrying concealed 
weapons and that a plea of non/| 
vult to the charge of assault and | 
battery was accepted on the other 
indictment; that on May 2, 1924 
he was sentenced to serve a term | 
of ome year on each charge, the 
sentences to run concurrently; and 
that on October 17, 1924 he was 
placed on probation. Petitioner 
prays for permission to be em- 
ployed in retail licensed premises 
operated by his wife. 


Under the provisions of sections 
22 and 23 of the Control Act, a 
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The petition sets forth that in| 


Laws Of 1936 


(Effective dates follow each Act) 


CHAPTER 157 —(June 18, 1936) 
Validates municipal bonds is- 
sued, notwithstanding errors in au- 
thorizing ordinance. 
CHAPTER 158—(June 18, 1936) 
Exempts from taxation property 
fY.M CA, Yo. A. ond 
similar societies if such property 
is owned by them and is not oper- 
ated for profit. 
CHAPTER 159—(June 18, 1936) 
Regulates removal of municipal 
managers for cause after hearing. 
CHAPTER 160—(June 20, 1936) 
Provides that Governor appoint 
beach commissioners in cities own- 
ing beaches and under control of 
municipal finance commission. 
CHAPTER 161—(June 22, 1936) 
Permits Guardian appointed for 
incompetent wards under Uniform 
Veteran's Guardianship Act to ad- 
minister wards’ funds up to $1,000. 
CHAPTER 162—(June 22, 1936) 
Regulates suits against third 
parties under Workingmen’s Com- 
pensation Laws. 


RECENT CASE 
COMMENT 


By Harold S. Okin 
THE EFFECT OF A LIS PEND- 
ENS UPON A VENDEE UN- 
DER AN EXECUTORY OON- 
TRACT TO PURCHASE LAND. 
It is commonly stated that from 
the time that an executory con- 
tract is entered into, the vendor 





of realty becomes only a trustee 
of the legal estate for the vendee 
who occupies the position of a 
cestui que trust, Hoagland v. La- 
tourette, 2 N. J. E. 254; Hoffman 
v. Hummer, 17 N. J. E. 599; 
Haughwout and Pomeroy v. Mur- 
phy, 22 N. J. E. 531. Unfortun- 
ately, as we shall subsequently 
discover, this type of lump con- 
cept reasoning is not always help- 
ful in studying a specific problem. 
The subject of our present inquiry 
compels a departure from broad 
generalizations because the exist- 
ence of conflicting equities often 
upsets the trust analogy where the 
sale of lands is involved. 

But just what effect does the 
filing of a lis pendens have upon 
&@ man who has entered into a 
| contract to. buy a parcel of land 
in goog faith and without notice 
(of a prior equity where he has 
| not taken title and paid the entire 
purchase price prior to the statu- 
tory notice of the claim of a third 
|person against the very same 
| Premises? In England, the holder 
| of the prior equity has the right 
to the land over and above any 
claim urged by the subsequent 
| vendee unless the latter has en- 
| tirely consummated his agreement 
| by payment of the price and ac- 
eptence of a properly executed 
instrument of conveyance, Basset 
v. Nosworthy, W & T Leading 
Cases in Equity (ed. 1859) p. 101. 
The vendee who has accepted the 
deed in good faith without notice 
but has not paid the entire agreed 
price may not under this view re- 
tain the lang itself subject to a 
lien for such part of the purchase 
price ag had not been paid in fav- 
or of the holder of the antecedent 








(Continued on page 6 col. 2) 
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THE DEFICIENT EXECUTION — 
OF WILLS 





In all of the vast field of juris- 
prudence there seem to exist few 
subjects which are so relatively 
free from complexity and which 
simultaneously are so greatly mis- 
understood as the execution of 
wills. Notwithstanding the fact 
that our statute seems to be spec- 
ific and concise as to the require- 
ments for a valid will in New Jer- 
sey, instruments alleged to be wills 
have been refused probate time tand 
time again. For it seems that the 
very laconism which should make 
the execution of a will a rather 
simple matter, has the converse 
effect of misleading the testator 
into a non-compliance with the es- 
sential steps. 


U. S. District Court 
Collection Rule 


The Attorney General has di- 
rected all clerks of United States 
District Courts that collections be 
made in cash, post office money 
orders, or certified checks, and 
that clerks will be held strictly 
responsible for losses paiq other- 
wise. This rule will be strictly 
enforced by the Clerk’s office of 
the United States District Ccurt 
for the District of New Jersey. 
Attorneys will therefore save con- 
siderable trouble and delay by ob- 
serving it in the first instance. 


Digests Of 


Recent Opinions 








AND BANKING—Insol- 
Collection 


BANKS 
vent—Trust Funds — 
Item—Priority. 
United States District Court, Dis- 
trict of New Jersey 

Peikin v. O’Keefe, Rec’r. 

July 15, 1936 

In equity. On final hearing. Decrée 
for complainant. 

Samuel Morris, for complainant 
Burgeois & Coulomb, for defend- 
ant. 

Avis, D. J 

This is a suit to impress a trust 
against funds in the hands of the 
receiver of the Atlantic City Na- 
tional Bank. 

Harry S. Peikin was in posses- 
sion of a check drawn to his order, 
issueq by Maurice S. Peikin, as 
trustee, for $2,000 and drawn on 
Union Trust Company, a Florida 
Bank. On January 23, 1933, he 
presented this check to a teller of 
the Atlantic City bank and asked 
that it be cashed. The teller told 
him he could not cash the check, 
and an agreement was made 
whereby he was to deposit the 
check to the account of his son, 
David Peikin, the complainant, in 
order that the bank might collect 
it. 

The testimony shows that the 
check was transferred to the bank 
for collection only. It was en- 
dorsed by the payee and by David 
S. Peikin, ang a credit of $2,000 
was ‘entered in the passbook of 
David S. Peikin. No entry of a 
credit was made on the books of 
the bank. 

On January 23, 1933, the bank 
(Continued on page 3 col. 1) 
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By SAMUEL J. FOOSANER 


Our law requires that a valid 
will (1) shall be in writing; (2) 
shall be signed by the testator; 
(3) the signature shall be made 
by the testator in the presence of 
the witnesses, or the making 
thereof be acknowledged by him 
in the presence of both witnesses; 
(4) and such writing shall be de» 
clared by the testator to be his 
last will in the presence of two 
witnesses, who shall subscribe 
their names as witnesses in the 
presence of the testator. 


“There is nothing incomprehens- 
ible about the first and secong re- 
quirements set forth in the pre- 
ceeding paragraph. A will suffici- 
ently meets the first essential re- 
gardless of how or where it is 
written. It can be printed on a 
wall, or scribbled on the back of 
® paper bag. 

As to the signing by the testa- 
tor, there igs nothing intricate. It 
is not obligatory that he subscribe 
his name to the instrument, It 
must further appear that the test- 
ator signed in the presence of two 
witnesses or that his sigaature 
was subsequently acknowledged 
at his request by two witnesses. 

If the testator in drawing a 
holographic will says: “And I John 
Smith do hereby bequeath, etc.”, 
this will constitute his signature, 
and if properly witnessed or ac- 
knowledged it will be a valid com- 


pliance with the act. If on the 
other hand the testator uses the 
language “And the said John 
Smita etc.”, by referring to him- 
self in the third person, such 


phraseology would not amount to 
a valid signing.1a 

It is well to note at this point 
that although a testator may be 
assisteq in signing a will,2 if he is 
not physically capable of perform- 
ing the act alone, yet he cannot 
legally designate an agent to sign 
for him. And concurrently it 
should be pointed out that any- 
thing that the testator so intends 
as his signature shall constitute 
his signature. Thus a mark; a 
cross, or even a line, will comprise 
a signature where it is irrefutab- 
ly shown that such was the test- 
ator’s intention. It is not neces- 
sary that he sign his name in full 
where it is his purpose to merely 
sign his initials, 
As can be readily observed from 
the foregoing discussion there is 
little which is complex in the first 
two requirements in executing a 
valid will. The difficulty arises, 
for the large part, in the failure 





of the decedents to correctly con- 
strue and pursue the procedure as 
set out in the third and fourth pre- 
requisites. 

The deficiencies that arise in 
these last two requirements can 
best be illustrated by considering 
the two conjunctively. 

In the matter of the probate of 
the alleged will of Anna Ferris,3 
deceased; a very interesting and 
unusual situation was presented. 
In this case which was decided 
by Vice Ordinary Backes on Janu- 
ary 9, 1934,4 the will of Anna Fer- 
(Continued on page 2 col. 1) 
la In re Phelan’s Estate - N. J. E. 316. 


2. Pritz v. Turner, 46 N. J. Eq. 515. 
115 N. J. Eq. 115. 








On appeal to the Prerogative court 
San the Union County Orphans Court 
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ris, a woman who was eighty years 
of age and deaf, was denieq pro- 
bate by the Surrogate of Union 
County on the ground that the 
statutory detlaration was not 
made in compliance with the law. 
The facts briefly were as follows: 

During her last illness Anna 
Ferris made a will in which she 
left her entire estate to a nurse 
who was attending her. When 
the deceased requested her attor- 
ney to approve the instrument, he 
having observed certain omissions 
and fearing that it was not ex- 
ecuted in strict accordance with 
the statute, suggested redrawing 
it. After conferring with the de- 
ceased and completing his draft of 
the will the lawyer submitted the 
paper to her and she read it 
through. Having assured himself 
that she was then fully’ cognizant 
of its contents and acting upon 
the knowledge that she was deaf, 
the attorney then wrote down the 
following four questions on a 
sheet of paper: 

1. “Do you understand this 
will?” 

2. “Do you want me to act 
as executor?” 

3. “Do you publish and de- 
clare this paper to be your last 
will and testament?” 

4. “Do you request Miss Mc- 
Call and Mrs. Roberts to wit- 
ness this will?” 

When the attorney showed Anna 
Ferris the paper with the queés- 
tions he pointed to them individu- 
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ally and she nodded affirmatively 
to the first two. Her proctor then 
summoned the two witnesses into 
the room where the testatrix was 
sitting. When they were all as- 
sembled the attorney pointed to the 
last two questions, and Mrs. Fer- 
upon looking at them, nodded her 
head in an affirmative manner. 
Whereupon the lawyer had the de- 
ceased sign her name and the wit- 
nesses attest the signature. 

It appears that although Miss 
McCall saw the deceaseq assent 
when the questions were shown 
to her yet she did not learn until 
a day later jast what the ques- 
tions were. Mrs. Roberts, the 
other witness, testified that al- 
though she knew what the ques- 
tions were and saw the attorney 
point to them yet she failed to ob- 
serve any nod or gesture of any 
kind by Mrs. Ferris. 

Thus we are confronted with a 
situation where both witnesses 
were completely aware of the 
transaction which they were at- 
testing and yet the will failed. 
For notwithstanding the fact that 
both Miss McCall and Mrs. Rob- 
erts knew that it was the deced- 
ent’s last will and testament that 
they were witnessing, statutorily 
there was not a strict compliance 
with the prerequisites to the mak- 
ing of a valid will. The declara- 
tion made by the deceased did not 
register with either witness. One 
of them saw her nod when the 
questions were shown to her but 
did not know what those questions 
were. The other knew the ques- 
tions which were being asked but 
did not observe any response. 

It is not sufficient that a will be 
in writing and signed by the test- 
ator in the presence of two persons 
who shall subscribe their names 
as witnesses, but in addition the 
statute specifically requires that 
the testator shall declare to the 
two witnesses that the instrument 
before him is his last will and 
testament.5 The testator’s declar- 
ation must be communicated to 
the witnesses. It matters not 
whether such transmission be by 
the testator directly or through 
another, but it is most essential 
that both witnesses be entirely 
conscious of what is being com- 
municated and that coinstantane- 
ously they observe an affirmative 
gesture by the testator.7 


In Clark v. Clark, 64 N. J. Eq. 
361, an instrument purporting to 
be the last will ang testament of 
one Phineas V. Clark was refused 
probate on the ground that the de- 
ceased failed to publish and de- 
clare said instrument as his will 
in the presence of two witnesses 
While it appears that both persons 
who subscribed their names to the 
paper may have been present when 
Mr. Clark affixed or acknowledged 
his signature, yet there is nothing 
to indicate that they knew the 
character of the document which 
they were attesting. Having failed 
to declare the writing to be his 
will the paper was rendered statu- 
torily deficient. 

Just as the Clark instrument 
was rejected because of the deced- 
ent’s oversight in failing to de- 
clare the nature of the document, 
so in the alleged will of William 
A. Ludlow8 there was a decree by 
the Prerogative Court refusing 
his final testamentary disposition 
the right to probate, because of 
noncompliance with one of the 
statutory details. 

It appears that in this case the 





5. Darnell v. Buzby, 50 N. J. @q. 725 and 
affirmed 152 N.J. 337. 

6. Turnure v. Turnure, 35 N. me Eq. 437; 
Mundy v. Mundy, 15 N. Eq. 290: 
boy Robbins v. Robbins, 30 'N. J. Eq. 


7. Elkington v. Brick, 44 N. J. Eq. 154. 
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instrument was in writing; that it 
was signed by the testator; and 
that two witnesses subscribed their 
names, yet the paper was decreed 
as invalid because the deceased did 
not sign his name in the presence 
of the two witnesses. 

From the facts in this case we 
learn that the testator was seated 
in back of a desk while he was 
signing his name, Harrison, one 
of the witnesses, was standing 
alongside of the testator watching 
him, but Miller, the other witness, 
who stood about ten feet away 
was inattentative and failed to ob- 
serve the activity o the deceased. 
He admitted that he diq not see 
whether Ludlow or Harrison 
signed the instrument and stated 
further that he was not conscious 
of what they were doing. He sug- 
gested that “it was his impression 
that Ludlow was making his will,” 
and that he based this reaction on 
the fact that he had been advised 
about two weeks before by the 
brother of the testator that the de- 
ceased “was about to make his 
will.” From a reading of the 
testimony itself it becomes appar- 
ent instantaneously that the pro- 
visions of the statute were not 
met. 





In delivering the opinion of the 
Court of Errors and Appeals, 
which body unanimously affirmed | 
the decision of the Ordinary, Jus- 
tice Scudder commendably ex- 
pounded the law when he said, “It 
is not necessary that the testator 
should, by his own words, acknow- 
ledge the signature and declare 
the writing to be his last will; this 
in some cases may be impossible 
through sickness or bodily infirm- 
ity. It may be done in his pres- 
ence and hearing by another act- 
ing for him with his assent. But 
he must, by some word or sign, 
clearly indicate his recollection of 
the testamentary act in which he 
is engaged, and of the genuineness 
of the signature and will which 
are presenteq to the witnesses for 
their attestation. The words used 
in the statute, “acknowledge- 
ment” and “declared”, demand an 
open expression either in words or 
unmistakable acts; and we have 
no right to change their obvious 
meaning, or substitute conjecture 
for positive proof of conformity to 
their requirements.” 

That the Statute of Wills is 
strictly construeq cannot be ques- 
tioned. The reports are prolific 
with cases exemplifying the string. 
ency with which the law is ap- 
As has been borne out by 
the few instances cited in this ar- | 
ticle, there must be a compliance | 
to the letter of the essential re- 
quirements if a testator desires to | 
establish with definiteness an ex- 
ecution of a will that is capable of 
withstanding all controversy. 

An excellent example of the ex- 
treme views that have been taken 
by the courts is to be found in In 
re Sutterlin.9 From the facts in 
this case we learn that the testa- 
tor in signing the instrument de- 
clared it to be his will, ang that 
at his request, one witness who 
saw the deceased affix his name 
to the paper, attested it. There- 
after the testator summoned the 
second witness and upon exhibit- 
ing the document and after ac- 
knowledging his signature hag him 
subscribe his name as witness. All 
of this took place in the presence 
of the first witness. 

Notwithstanding the fact that 
one witness saw the deceased sign 
the will and that both were pres- 
ent when the second one acknow- 
ledged it, the will failed because of 
improper execution. Justice Park- 
er in speaking for the Court of Er- 
rors and Appeals in positive and 











| 9a. Lacey v. Dobbs 63 N. J. Eq. 355. 


a kg 
ae a 








unmistakable language said:— 
“This was not a compliance with 
that clause of the Wills Act of 
1851 which requires that ‘the sig- 
nature shall be made by the test- 
ator or the making thereof ac- 
knowledged by him and such writ- 
ing declared to be his last will, in 
the presence of two witnesses pres- 
ent at the same time, who shall 
subscribe their names thereto, as 
witnesses, in the presence of the 
testator.’ The statute requires one 
of two things; (a) That the two 
witnesses shall be present when 
the will is signed and published, 
and thereafter subscribe their 
names, or (b) That the two wit- 
nesses shall be present when the 
signature is acknowledged and the 
will published, and thereafter sub- 
scribe their names. Neither of 
these conditions obtained in the in- 
stant case; one witness attested 
the actual signature, the other at- 
tested the acknowledgment of that 
signature.” 

The eminent Justice Collins in 
an opinion%a in which he referred 
to certain early English cases,10 
emphatically proclaimed the urg- 
ency of either having the testator 
sign or acknowledge in the pres- 
ence of two witnesses. He very 
painstakingly pointed out “that 
the object of the Act was to re- 
move every possible doubt, there- 
by taking away all latitude and 
discretion in its interpretation;” 
and further stated “that the al- 
ternative of acknowledgment of 
the testator’s signature given by 
the Act, precludes any implication 
that witnesses might acknowledge 
their signature previously made.” 

Although for some time the gen-! 
eral belief was prevalent that the 
individual acts of the respective 
witnesses had to be performed by 
them in the presence of each oth- 
er, such is not the recognizeg rule 
to-day.11 Under a “literal con- 
struction of the statute” it has 
been held that each witness may 
perform separately and still com- 
ply with the statute. It is to be 
noted however that notwithstand- 
ing the more recent viewpoint,12 
there is nothing that obviates the 
necessity that both witnesses be 
present when the testator signs 
his name, or when he acknowledg- 
es his signature; nor is the testa- 
tor relieved of the duty of requir- 
ing the witnesses to sign in his 
presence. 

The terminology of the Act is 
very strictly construed. To be in 
his presence the witnesses must 
be in full viewable sight of the | 

(Continued on page 5 col. 1) | 





10. Moore v. King 3 Curt. a Hind- | 
marsh v. Chariton 8 H. L. Cas. 160. 


|i Taylor v. 7, &c., Christ Church 
259. 


i > J. Eq. 288, 179 Atl. 
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warded the check to Philadel- 
vg National Bank as its sub- 
nt, with instructions: “En- 
iosed ind for collection our credit 


pe N.Y. 1-125 qj advise.” On January 24, 
Se gs, Philadelphia National Bank, 
D For forwarded the check for coliection 
YY .) Florida National Bank, as “col- 
ORTGAGEs wecting agent,” and on January 28 

: ESTAT? received a remittance in full from 
in Arrea vat bank, and on the same day 
tate, " wredited the full amount to Atlant- 
9 By where & | Bic City Bank and mailed it notice 

sstchester | MF . collection. 

PRICES Par A few days after the check was 
PROPERTIEs eft with Atlantic City Bank, the 
rated "TBE payee telegraphed the Florida 
NEW toRK bank to stop payment on the 
0100 check, and received a reply that 

it had been paid. 

— On Saturday, January 28, at 

B gbout 12 noon, Harry S. Peikin 
| “ey went to the Atlantic City Bank 
—— on and demanded payment of the 
n & re | $2,000. He was told they had not 
tock Ey 0. received the money yet and could 
EW con not pay him. It is proven that 
———__| Philadelphia National Bank had 
___——-~_ collected the money on that date 
ABLE and had credited it to the account 
incing of the Atlantic City Bank. 
ges January 28, 1933 was the last 
jcates j day the Atlantic City Bank was 
[ATES open.f On January 30, it was tak- 
2m ‘2 en over by the Comptroller of the 
——__} Curréncy and a receiver appointed. 
eee After the appointment of the 
ey ame receiver, Philadelphia National 

BONDs | Bank ‘showed a balance of $7105. 
Hy 98 du@ to the Atlantic City Bank 

which \it paid to the latter’s re- 
Co., Ine. ceiver.) Included in this sum was 
cymes the $2!000 collected on the Peikin 
6288 check 
== Held: Concededly, the payment 


&CO 


BRANCH << 












~~? 


Sites 


of the money by the Philadelphia 
Bank augumenteg the assets in the 
receiver's possession, and complies 
with the requirement of the law as 
to the tracing of moneys into the 
hands of the receiver. 

But the receiver contends that 
the circumstances of the transac- 
tion fail to demonstrate the crea- 
tion of a trust, relying upom the 
Uniform Bank Collection Code 
1925-1930 N. J. Statute Supple- 
ment, p. 90 et seq.) 

It is not necessary to decide 
whether the New Jersey statute 
referred to is applicable to the 
winding up of national banks. The 
portions of the act relied upon by 
the receiver apply only to banks 
ang not clients. The portion of 
section 2 providing that “any cred- 
it given by any such agent or sub- 
agent bank therefor shall be re- 
vocable until such time as the pro- 
ceeds are received in actual money 
or an unconditional credit given on 
the books of another bank, which 
such agent has requested or ac- 
cepted” applies to the relations 
between banks inter se. 

The proviso of section 9 also 
clearly refers to banks; ang sec- 
tion 10 of the Uniform Act, also 
relied upon by defendant, is clear- 
ly applicable only to the relations 
between banks. The purpose of 
the statute is to aid banks in the 
prompt conduct of their business 
and the collection of items for 
other banks and to relieve them 
from the necessity of making col- 
lections in cash. The above cited 
provisions of the statute had no 
effect upon the relationship of 
Peikin ang the bank. The liabil- 
ity is governed by the agreement 
between the parties. 

“The Philadelphia National 
Bank was an agent of Peikin-for 
the collection of this money, with 
a duty to forward the money 


Sx — = 2 





when collected to the bank at At- 
lantic City, which latter bank, up- 
on receipt, would have been re- 
quired to turn it over to Peikin, 
for whom it was agent. The fact 
that it was credited to the account 
of (Atlantic City) bank on the 
books of the Philadelphia Bank, 
did not change the relationship. 
If the advice had been received by 
the bank, and, by arrangement be- 
tween Peikin and the bank, had 
been credited to Peikin’s account, 
the relationship of debtor and 
creditor would immediately have 
arisen. Such a credit was not 
made or contemplated. The $2,000 
came into the possession of the 
receiver after the bank was closed, 
augmented the assets in his hands, 
and the receiver is in the same 
position that the bank would have 
been had it not closed.” 

See Commercial Bank of Penn- 
sylvania v. Armstrong, 148 U. S. 
50. 

Decree for complainant. 


INSURANCE — FRATERNAL — 
Controversy—Necessity for Ex- 
hausting Remedies Within Or- 
ganization. 

New Jersey Supreme Court 

Frawley v. Pennsylvania Railroad 
Co, 

On appeal from Common Pleas. 
Reversed. 

July 9, 1936 

For appellant, W. Holt Apgar 

For appellee, Frank I. Casey 

Brogan, C. J. 

Plaintiff was a member of the 
relief department of the Pennsyl- 
vania Railroad, a beneficial organ- 
ization which paid compensation to 
its members during disability. He 
became disabled and received com- 
pensation until May 31, 1931, when 
he was notified that no further re- 
lief payments would be made to 
him. 

The regulations governing relief 
provided that all controversies re- 
garding the relief department were 
to be submitted to the Superin- 
tendent of the Relief Department 
subject to appeal to the Advisory 
Committee. Plaintiff's application 
for membership was subject to the 
regulations and especialiy to the 
regulation governing appeal. A 
motion was made for a direction 
of verdict for the defendant on the 
ground that plaintiff failed to ex- 
haust his remedies provided in the 
regulations for a review and ap- 
peal within the organization. Mo- 
tion was denied and plaintiff re- 
covered judgment. 

Held: That a claimant is en- 
titled to litigate his claim in a 
law court if the relief to which he 
believes himself entitled has been 
denied him in the reviewing tribun- 
als within the organization of 
which he is a member, or if the 
factual situation is such that it 
would be useless to invoke the aid 
of these agencies. “It is anomolous 
indeed for a claimant to ask the 
court for a favorable judgment on 
his claim, in accordance with the 
contract, ang at same time refuse 
to abide by the regulations which 
the contract imposes upon him. 
Ocean Castle, etc. v. Smith 58 N. 
J. L. 545, aff. 59 Id. 198. Roxbury 
Lodge v. Hocking 60 Id 439, 441.” 

Reversed. 





CONTRACTS—To Assume Pay- 
ment of School Bonds—Consid- 
eration—Sufficiency Of. 

New Jersey Supreme Court, Cam- 
den County 

Bd. of Ed. of Lawnside v. Haddon 
Farms 

July 3, 1936 

Action at Law. On motion to strike 
complaint, Motion denied. 

Edward A. Ried and Ewald J. J. 
Smith, of Homan, Buchanan & 
Smith for plaintiff. 

Walter Carson and Frank S. Nor- 
cross, of Norcross & Farr, for 
defendant. 

Palmer, S. C. C. 

Plaintiff sues to recover a sum 
due under a written agreement 
whereby defendants agreed to pay 
a portion of principal and interest 
upon certain school bonds for 
which plaintiff was legally respons- 
ible. 

The complaint alleges that plain- 
tiff issued certain bonds to pay 
for school buildings then located 
in the Township of Chester; that 
thereafter it was proposed to cre- 
ate a new borough to be known as 
Lawnside, to be made up of por- 
tions of the Township of Chester 
and surrounding municipalities; 
that the defendant Haddon Farms, 
a land development company, was 
the then owner of a considerable 
tract of land that it was proposed 
to incorporate within the bound- 
aries of the new Borough of 
Lawnside; that Haddon Farms 
caused a bill to be introduced in 
the legislature to incorporate its 
land into the thén existing bor- 
ough of Haddonfield; that many 
of the residents of land that sub- 
sequently became part of Lawn- 
side protested against the annexa- 
tion of the Haddon Farms prop- 
erty to Haddonfield, because the 
remaining land to become the 
Borough of Lawnside would not 
yield sufficient taxation to permit 
payment of the then outstanding 
Chester school bonds, liability for 
which would have to be assumed 
by the new Borough of Lawnside; 
that as a result of this protest, 
the defendants agreed with a com- 
mittee of inhabitants of the pro- 
posed Borough of Lawnside that 
if they would withdraw their op- 
position to the annexation of the 
Haddon Farms Lands to Haddon- 
field, the defendants would guar- 
antee the payment of a portion of 
the school bonds of the Township 
of Chester then outstanding; that 
as a result, the objections were 
withdrawn, anq Haddon Farms 
was annexed to Haddonfield and | 
the Borough of Lawnside formed; | 
that the defendants have defaulted 
upon their obligations under the 
within agreement. 

Defendants move to strike on 
the grounds that the contract al- 
leged was without consideration; 
that the promises on the part of 
the defendants were made to in- 
definite persons; ang that the con- 
tract is void as against public 
policy. 

Held: There was sufficlent con- 
sideration. The plaintiff lost lands 
by the agreement, the taxation of 
which would have been a source 
of revenue to be used for the pay- 
ment of the bonds. 

The contract was not too indefi- 
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nite as to persons. Although orig- 
inally- oral, it was subsequently 
embodied in a written memorand- 
um, which makes clear that de- 
fendamts_dealt with persons rep- 
resentative of the inhabitants of 
the proposed Borough of Lawnside. 

There remains for consideration 
only the coritention that the agree- 
ment violates public policy. In 
general, people may freely con- 
tract. Public policy is a variable 
concept, and what may be consid- 
ereq violative of it at one time 
may change at another as condi- 
tions change. Public policy has 
been broadly defined in Brooks v. 
Cooper, 50 N. J. Eq. at 769. 

There is nothing in the contract 
declared upon which tends to in- 
justice or oppression, restraint of 
liberty, or of legal right, or which 
violates any statute or obstructs 
or perverts the administration of 
the law. The facts in the instant 
case are not similar to those of 
cases cited by defendants where 
contracts were held against public 
policy. 

Motion denied. 





MUNICIPAL CORPORATIONS— 
Building Inspector—Removal of 
Another Department. 

New Jersey Supreme Court. 

Everett v. Monclair 

June 25, 1936 
On certiorari. On return of rule 

to show cause. Rule discharged. 

William J. Camarata (Thomas 
Bruneto of counsel), for prose- 
cutor. 

George S. Harris, for respondent. 

Perskie, J. 

In May 1936, at the organization 
meeting of the newly elected com- 
missioners of the Town of Mont- 
clair, a municipal corporation of 
the County of Essex, a resolution 
was adopted that the building de- 
partment including the office of 
building inspector, be shifted into 
the Department of Public Works 
and that the Director of Public 
Works be vested with all the pow- 
ers and duties of the Building De- 
partment. 

Pursuant to that resolution, 
John Picker, was appointed build- 
ing inspector. In January, 1936, 
prior to his appointment, an or- 
dinance had ben adopted under 
which the building depastment and 
the office of building inspector 
were vested in the director of 
Park and Public property and in 
May, 1936, prosecutor was ap- 
pointed building inspector by the 
director of Barks and Public 


Prosecutor contends that the 
commissioners were without pow- 
er to change the building depart- 
ment from one department to the 
other and, in any event, such 
change could not be effected by 
resolution. 


Walsh Act (P. L. 1930, p. 996) the 
board of commissioners were em- 
powered to asign such powers and 


deemed appropriate. This section 
clearly requires the commission to 
assign such powers. Foley v. City 
of Orange, 91 N.J.L. 554, 103A, 
743. 

Presecutor’s contention would 
prevent the board of commission- 
ers from carrying out the absolute 
obligation imposed by the Walsh 
Act. Nor is the contention that 
the redistribution of powers could 
not be effected by resolution 
sound. Although an office must be 
created by ordinance (P. L. 1917 
ch. 152), Toomey v. McCaffrey, 116 
N. J. L. 361, what the writ of cer- 
tiorari seeks to review is not the 
right to the office but the validity 
of its transfer into the public 
works department, It was clearly 
within the power of the comniis- 
sioners to make such transfer by 
resolution. 

Rule discharged. 
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Removal Clause vs. 
Holdover Tenancy 





The “automatic renewal clause”, 
which for many years was a us- 
ual clause in New York printed 
leases, has been modified by a stat- 
ute passed in 1934 by the New 
York legislature. 

This clause, contained in many 
New York apartment leases, pro- 
vided that unless the tenant gave 
the landlord notice of his intention 
t remove two, three, or even four 
‘months before the expiration of 
the term date, the lease woulg be 
automatically considered renewed. 

The legislative change in New 
York merely provides that the au- 
tomatic renewal clause will not be 
enforceable unless the landlord 
notifies the tenant in writing either 
personally or by registered mail 
not more than thirty days nor less | 
than fifteen days before the time | 
that the tenant must exercise his | 
option, of the approach of the time | 

upon which the tenant must notify 
the landlord of an intention to re- 

move. The statute does not in any | 
other way affect the removal | 
clause, nor does it change the | 
clause regarding holdover tenancy. | 
In a recent opinion, the Appellate 
Term carefully distinguished the 
renewal clause from the holdover 
tenancy doctrine and held that the 
statute in no way impaired the 
latter. 

The court recognizes the wisdom 
of the legislative policy in the fol- 
lowing language: “Landlords be- 
gan to recognize the desirability 
of obtaining advance knowledge of 
the intentions of their tenants, and 
it wag in response to this that the 
automatic renewal clause came in- 
to favor with the former. While 
the original purpose of the clause 
was doubtless fair, it has since 
been used to ensnare and oppress 
in untold instances. A tenant will 
ordinarily remember the expiration 
date of his lease, but it is by no 
means as certain that he will re- 
call some other date two, three or 
six months prior thereto. As a 
result of such forgetfulness, all 
too many tenants have found 
themselves saddled with onerous 
and unintended burdens. It was 
to remedy this evil that the Leg- 
islature enacted section 230 and 
thus placed upon a landlord, de- 
siring to avail himself of the ben- 
efits of an automatic renewal 
clause, the duty of giving timely 
warning to his tenant.” 





| of the Christ Church in the City of 


Legal Lore a 


By George J. Miller. 





An interesting suit on a bond 
against the Sureties of a Sheriff 
for neglect of his duty 

From Vol. 21—1796-7 
of the Supreme Court. 


~Minutes 


The State of New Jersey vs. John 
Marsails, Simon Rollyer, John 
Hendricks, Esq., Evert Van Wis- 
hili, John Earhart, Peter Latt 
Jasues, Daniel Lott and Garrit 
W. Dennis. 

In Debt, In Bond dated October 
| 28, 1794 and conditioned for the 
said John Marsalis faithfully ex- 
ecuting the Office of Sheriff of the 

County of Middlesex. 

by default 

entered against 





Judgment having 


been defendants 


: ; | 
in the cause and it being shown ee) 


the Court now, here, on behalf of 
the Rector Church Wardens and | 
Vestry men of the Christ Church | 
in the City of New Brunswick, that ; 
a certain Writ of Fieri Facias in 


an action wherein the said Rector 
Church Wardens and Vestry men 
of Christ Church in the City of 
New Brunswick on Plaintiffs 


against John Parker Esq. and Ab- 
raham Blauvelt defendants, were 
sued out of the Inferior Court of 
Common Pleas in and for the 
County of Middlesex in the term 
of October in the year of Our Lord 
one thousand seven hundred and 
ninety four, returnable to the term 
of January the next, and delivered 
to the said John Marsalis to be 
executed, which said Writ by the 
neglect, default, malpractise or 
misconduct of the said John Mar- 
salis in his office hath not been 
duly executed, nor the money 
therein mentioned been duly ley- 
ied, brought into Court, or in any 
way satisfied or paiq to the said 
Plaintiff, and that the said sum 
thereby directed to be levied at 
this day together with the interest, 
amounts to the sum of one thous- 
and eight hundred ang twenty 
nine pounds twelve shillings and 
ten pence. Therefore it is ordered 
that execution do issue against the 
defendants in this cause for the 
Said sum of one thousand eight 
hundred and twenty nine pounds 
twelve shillings and ten pence to- 
gether with the cost of this suit 
for the use of the said Rector 
Church Wardens and Vestry men 
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BIOGRAPHY: 

“Roger Brooke Taney, Chief 
Justice of the Supreme Court of 
the United States” by William L. 
Ransom, Georgetown Law Journal, 


May 1936. 
“John Marshall and Roger B. 
Taney” by Louis B. Boudin 


Georgetown Law Journal, 

1936. 

CONSTITUTIONAL LAW: 
“The Constitutionality of Feder- 

al Home Loan System” by Horace 


May 


Russell. Georgetown Law Journ- 
al, May 1936. 
“The Ninth Amendment of the 


Federal Constitution” by Knowl- 
ton H. Kelsey. Indiana Law 
Journal, April 1936. 

“Taney’s Influence on Constitu- 
tional Law” by Edwin Borchard. 
Georgetown Law Journal, May 
1936. 

COURTS: 

“Jurisdiction of Courts” by Ber- 
nard C. Gavit. Indiana Law Journ. 
al, April 1936. 

FEDERAL LEGISLATION: 

“United States Administrative 
Court.” Georgetown Law Jounral, 
May 1936. 

FEDERAL PROCEDURE: 

“The Proposed Federal Rules of 
Civil Procedure” by Charles E. 
Clark. American Bar Association 
Journal, July 1936. 

“Two Fundamentals for Federal 
Pleading Reform” by William L. 
Eagleton. University of Chicago 
Law Review, April 1936. 
LEGISLATION: 

“The Concept of Legislation’ by 
Benjamin Akzin. Iowa Law Re- 
view, May 1936. 

PLEADING & PRACTICE: 








“What's in a Name?” by L 
Dale Coffman. Nebraska Law 
Bulletin, May 1936. 
| STATUTES: 


“The Rule Against Retroactive 
| Legislation: A Basic Principle of 
; Jurisprudence” by Elmer S. 
Smead. Minnesota Law Review, 
| June 1936. 





BAR ASSOCIATION 


NOTES | 





of Essex County 

Federai Judge William Clark 
and Senator J. Henry Harrison are 
the speakers scheduled for a spec- 
ial luncheon meeting of the Jun- 
ior Bar Conference of Essex Coun- 
ty, to be held today at Kresge’s 
Department Store, Newark, at 
12:15 P. M. 

An Educational Committee has 
been appointed, consisting of: 
Louis Selenfriend, chairman; 
Franklyn J. Marryott, Saul Tisch- 
ler, G. Dixon Speakman, Freder- 
ick W. De Camp, and Jerome 
Schwitzer. 





New Brunswick. On like Motion 
and because as well the Sheriff 
of the said County of Middlesex as 
one of the Coroners of the said 
county are defendants in this 
cause. Therefor it is further ord- 
ered that Elyah Philips, Esq. and 
William Lew Brooks be appointed 
Elisors to execute the said execu- 
tion on like motion. 





LEGAL LORE 
By George J. Miller 
Correction 

The legal lore story published in 
the issue of July 16th, 1936, 59 N. 
J. L. J. 236, should read “An an- 
cient custom”, instead of “An an- 

cient construction”, line 1. 


The rule was adopted by the 
Supreme Court in 1799 instead of 
1909. (line 13). 





| 
Junior Bar Conference | 


| al., vs. The King and Queen which 


mcmama 


Book Review 





bert. 

XVIL & 298 pp. NEW YORK: 
Doubleday, Doran & Company, Inc. 
$2.00 

One who scans the legal liter- 
ature of our age cannot conscious- 
ly fail to observe the pleasant in- 
trusion of humor permeating the 
more recent non-legal expositions. 
Without making any effect toward 
discovering the basic causes for 
this new cycle in our literature, 
let us assert here and now that 
the time is propitiously at hand 
for the scattering of cheer and 
genuine laughter among the mem- 
bers of the bench and bar. 

“Uncommon Law,’ opens the 
portals of latent legal humor and 
permits the reader to review one 
of the most whimsically written 
books concerning imaginary liti- 
gations 

For example: In the case of 
Tristram vs. Moon Life Assurance 
Company, the question to be re- 
solved is: Why is the Coroner? 
By the English statute a coroner 
must be either a medical practition- 
eer of five years standing or a bar- 
rister. Coroners, according to stat- 
utory interpretation and construc- 
} tion, are not given “second opin- 
| ions,” Their decision is final from 
| which there is no appeal. But let 
| the Lordship continue: 
“But in the legal profession 
we do not pretend to be quite 
so clever. The splendid pyramid 
of our appeal tribunals has been 
erected upon the general as- 
sumption that the judge and the 
lawyer are as liable to error as 
those whom they advise or con- 
demn....The only one-man tri- 
bunal whose pronouncements 
are never, in practice ,subjected 
to ‘second opinion’ is the cor- 
| omer.” 

And in Rex vs. Haddock the 
point is raised as to whether or 
|not a golfer is a gentleman. Mr. 
Justice Trout in delivering this 
opinion states: 

“Men who would face torture 
without a word become blas- 
phemous at the short fourteenth. 
It is clear that the game of golf 
may well be includeg in that 
category of intolerable provoca- 
tions which may legally excuse 
or mitigate behavior not other- 
wise excusable, and that under 
that provocation the reasonable | 
or gentle man may reasonably 
act like a lunatic or lout respeo- 
tively, and should legally be 
judged as such.” 

This is truly classic humor. 
There is then; Tinrib, Rumble et 








is a “corker” all by itself. Every 
one of the thirty-seven cases is 
unique in its imaginative humor 
and elan. 

It is inconceivable how any 
member of the bench or bar can 
forego the reading of this scintil- 
lating volume. Lawyers too, it is 
said, must laugh, and judges 
sometimes. 


AMERIGO R. D AGOSTINO. 


Makes $30 Weekly 
Must Pay $88 Alimony 


BALTIMORE, (CCNS)—Thomas 
Dell, 69, $30 a week Baltimore In- 
surance man who has been ord- 
ered by Chief Judge Samuel Den- 
ins to pay weekly alimony to his 
fourth wife, now has alimony ob- 
ligations of $88 a week. 

Dell, who says his income is 
only about $30 a week, pays al- 
imony to his first and third wives. 
His second wife receives no ali- 
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Complainant alleges that 
conveyance of the residence, x, 
701 Twenty-seventh Street, Unig, 
City, to Rose Albanese, “was mai 
in fraud of creditors, and see 
to have it set aside. The complain. 
ant testified that Thomas Alb 
nese, after the foreclosure of th, 
mortgage, and prior to the entry 
of the said judgment, stated that 
he had no money and, consequent. 
ly, was unable to pay the con. 
plainant the amount due him uw. 
der his second mortgage. Angel 
De Martini, the son of the con. 
plainant, said “we asked defend. 
ants for the money due us, but 
they said they didn’t have it.” He 
further testified that Thomas Al. 
banese borrowed the sum of $100 
from him before the foreclosure 
of the said mortgage “to save the 
property from foreclosure.” 

The defendant Thomas testified 

that “the kids and my wife ar- 
ranged that they should have the 
property because they bring in 
money. I haven’t worked in nine- 
teen months.” The defendant, Ma- 
ria Albanese, testified that her 
daughter Rose “didn’t pay any- 
thing” for the conveyance. She 
said that since Rose was fourteen 
years of age, she had been em- 
ployed, and the money she earned 
as wages, she gave to her parents. 
The deed to the property was giv- 
en to Rose she declared, becuse 
one of her children was martied, 
ang another was going to be. 
Frank Albanese, a son, t ed 
that around August 24, 1925, there 
was a family arrangement where- 
by the father was to retain the 
title to the Sixth Street property, 
while the title to the Twenty-sev- 
enth Street property was to be 
transferred to Rose so that “she 
could take care of our mother and 
father. She was the youngest.” 
Rose, at that time, was approxi- 
mately eleven years old. To the 
same effect is the testimony of 
Marie Graziano, a daughter of the 
defendants, Rose testified that the 
conveyance to her was because 
“father lost the other place—they 
(her brothers and sisters) decided 
because I was the youngest, I 
should take the house to provide 
a home for mother and father.” 
The defendants produced their 
attorney, Alphonse Cantabene, 
who testified that he prepared the 
conveyance to Rose one week be- 
fore it was executed; and that he 
prepared it at the request of 
Frank Albanese, the defendant. He 
said that Frank first discussed the 
matter with him three or four 
years prior to the execution of the 
deed; and that Frank had spoken 
to him about the transaction, at 
least “a dozen times”. 
I am convinced that at the time 
of the conveyance to Rose Alban- 
ese, the grantors became insolvent. 
The grantee admitted that she 
knew that her parents were, at 
the time of the conveyance, in 
financial straits, and she admit- 
ted that while she in fact held the 
title to the premises, she, in effect, 
was holding it in trust for herself 
and two other brothers and two 
other sisters by virtue of a verbal 
agreement made in 1925. At the 
time of the alleged agreement, 
Frank Albanese was an infant, ap- 
proximately of high school age. 
The parents, before and from the 
time of their children’s alleged 
agreement, occupied the premises 
and paid the taxes, interest on the 
mortgage, repairs and other “ov- 
erhead expenses” incidental to the 
property; they still occupy the 
premises. 





mony. 


(Continued on page 5 col. 3) 


~~ 





~ 8 ae . 
Re ee OE oe 


= 


4 ww i Rte 3 















pich they 
attesting 
por-post of 
g to one ‘ 
In a dis 
ots, the O 
e question 
sceased 8 
inessed, 
said in § 
n is, tha 
ygned (sta 
vest end « 
or might 
ies, DU 
ands.” It 
he concl 
ordinary, 
ered, tha 
; ogsibility 
ave sign 
testator, 
¢ probat 
In dete 
a signin 
presence 
safely 3 
subscrib} 

in such 
to enab! 
ment 0! 
is a COr 
requisit 
be 
was i! 


the inc 
the ime 


hue 
trus 


of the 
they ‘' 
scribil 
soning 
that | 
ery 0 
wouk 
that 
the 


nami 


at 
ae ee 








om page 1) 









— 


Decision, The Deficient Execution Of Wills 


NEW JERSEY LAW JOURNAL, THURSDAY, JULY 23, 1936. 


Index Page 245 


















(Continued from page 2) 





tor. He must actually see 


th Street, y, - sign. The allegeq will of 
neSe, Wag , tims C. Mandeville,1s deceased, 
tors, and refused probate by the Or- 
The com ns Court of Morris County be- 
Thomas Alby. of the testator’s failure to 
eclogure of the serve this requirement. In this 
lor to the the deceased was lying in a 
pnt, stated tn jin an adjoining room to the 
nd consequent, 6 in which the will was attested. 
Pay the com. hough the door between the 
it due him yp, was partly openeq yet Mr. 
rtgage. Ange, eville could not see the wit- 
MN of the com. meses “187 since the table on 
asked defeng, Mpuch they placed the instrument 
y due us, but » attesting it, was “around the 
t have it.” x, joor-post of the kitchen”, accord- 
t Thomas 4). ps ‘© one of the witnesses. 
> Sum of $109 In a discussion of the above 
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cts, the Ordinary in referring to 

e question of whether or not the 

ceased saw the paper being 

itnessed, said:—‘“'The most that 

; said in support of the attesta- 

jon is, that if the witnesses had 

igned (Standing or sitting) at the 
vest end of the table, the testa- 
or might have seen part of their 
dies, but could not see their 
ands.” It therefore having been 
he conclusive reaction of the 
rdinary, from the testimony of- 

ered, that it was a physical im- 
possibility for the witnesses to 

ave signed in the presence of the 
testator, he affirmed the refusal 

f probate. 

In determining what constitutes 
a signing by the witnesses in the 
presence of the testator,” we can 
safely dtate that if the witnesses 
subscribe their names to the will 
in such full view of the maker as 
to enablé him to detect the move- 
ment of, their fingers, then there 
is a compliance with the statutory 
requisite. This has been held to 
be true, even where the testator 
was incapable of distinguishing 
the individual letters of the names 
of the respective witnesses while 
they were in the process of sub- 
scribing’ their names.14 Such rea- 
soning is good law, for to demand 
that testator actually observe ev- 
ery minute impression of the pen 
would be most supererogative. All 
that is necessary is that he see 
the persons attesting, sign their 
names to the paper. 

Not only is it important to pur- 
sue with particularity the require- 
ments of the statute, but it is alse 
to be emphasized that if a will is 
to possess probative effect, the 
testator must follow the proper 
order of proceedure in the actual 
execution. The rule today 15 un- 
€quivocably demands that every 
act to be done by a decedent must 
be performed by hun before the 
attestation takes place. 

The rule necessitating the mak- 
er of a will to complete all of the 
steps required of him before hav- 
ing the instrument attested is of 
rather recent origin. As late as 
1858,16 while sitting as Ordin- 
ary,17Chancellor Green took the 
Occasion to say that “the particu- 
lar order of the several requisites 
to the valid execution of a testa- 
ment is not at all material.” When 
the question was raised again in 
Lacey v. Dobbs, before Ordinary 
Magie, he, out of deference and re- 
spect for the opinion of Chancel- 
lor Green, followed the view of 
his predecessor.18 





13. Mandeville v. Parker 31 N. J. Eq. 242. 


14. Ayres v. Ayres 43 N. J. Eq. 325; 
15. Lacey v. Dobbs 63 N. J. Eq. 325; 
Bioren v. Nesler 77 N. J. Eq. 562; In 
Te Mannion’s Estate 83 N. J. Eq. 234; 
In re Sutterlin 99 N. J. Eq. 365. 

first Wills Act was passed March 


It appears that the problem of 
whether or not the testator was 
required to perform all of his acts 
oefore the witnesses subscribec 
cheir names was raised only twice 
n forty years,19 and therefore the 
view that the order of performing 
the requirements was immaterial 
remained affirmatively established 
for this entire period. That such 
law was destined for reversal 
could have been easily prognosti- 
cated. For the very thought that 
the persons attesting a will were 
considered as witnesses to a valid- 
ly executed instrument before the 
document was fully executed, is 
contradictory on its face. By the 
very collocation of the prerequis- 
ites we have a right to conclude, 
that impliedly, the statute sug- 
gests that one essential precede 
the other. 

When Lacey v, Dobbs came be- 

fore the Court of Errors and Ap- 
peals,-4 this body was quick to 
overrule the decision of the Pre- 
rogative Court. The learned Jus- 
tice Collins, after going into the 
question at great length, said: — 
“Our statute on this precise point 
reads:—‘There shall be at least 
two attesting witnesses, each of 
whom shall sign his name as a 
witness at the end of the will at 
the request of the testator. ‘They 
are, in and by this act of signing 
their names, to attest, not only the 
signing, or acknowledgment of 
the signing, of the testator, but 
his contemporaneous declaration 
that it is his will. Their signa- 
tures do not attest the signing by 
the testator if they are placed 
there before the will is signed by 
him. 
“The statute contemplates acts, 
each of which ia serious and im- 
portant. Execution and attesta- 
tion thereof bear a plain relation 
to each other in point of time, in 
the good sense and common appre- 
hension of everyone, and the stat- 
ute prescribing the requisite for- 
malities to a valid execution and 
authentication plainly contem- 
plates that the acts of the witnes- 
ses shall attest the signing and 
declaration of the testator as a 
fact accomplished, 


“I conclude that, under our stat- 


everything required to be done by 
the testator shall precede, in point 
of time, the subscription of the 
testamentary witnesses.” 

The reasoning of the eminent 
Justice, is both persuasive and 
logical. In simple and understand- 
able language, he carefully inter- 
prets, and follows the intent of the 
statute 

The counsel of Justice Collins, 
is indeed worthy of recognition. 
One need but review the reported 
cases, to discover that the greater 
proportion of instances in which 
alleged wills are refused probate, 
due to faulty execution, result 
from haste and carelessness. The 
apparent and utter simplicity, of 
the steps entailed in the execution 
of a will, is unquestionably the 
greatest contributing factor in the 
misleading of decedents into a 
non-compliance with the statutory 
requirements. If but a part of the 
care which is taken in the draw- 
ing of a will, was expended in the 
execution of that instrument, the 
testator could feel, with a much 
greater sense of security, that his 
last wishes would be carried out 
in the manner in which he had in- 
tended. 
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The evidence of the alleged ex- 
ecutory contract for future Sup- 
port of the parents made by the 
children of the grantors in 1925 
when the grantee was eleven years 
of age, is not convincing. As to 
such agreements, the following ap- 
pears in 27 Corpus Juris 530, par- 
agraph 214 (4): 

“An agreement for future 

support is not a sufficient con- 
sideration as against existing 
creditors for a: conveyance of 
his property by a debtor if the 
conveyance is of all the debt- 
or’s property, or is of such an 
amount as will operate to hin- 
der or delay existing creditors 
or prevent them from enforcing 
their claims against him. This 
rule applies regardless of the 
fact that there was no actual in- 
tent to defraud. It is immater- 
ial that the grantor thought he 
had retained enough property 
to satisfy his creditors, or that 
he thought his debts had been 
paid in full. Some decisions base 
this rule on the ground that the 
conveyance is voluntary, and 
others take the view that the 
consideration is valuable but the 
transaction is wanting in good 
faith as to creditors.’ 
The earnings of a minor child 
are not a sufficient consideration 
to support a conveyance by the 
parents to a child as against the 
parents’ creditors, since parents 
are entitled to the earnings of 
their minor unless emancipated. 27 
Corpus Juris, 570, paragraph 283 
(2) states: 

“Since a father is entitled to 
the earnings of his minor child 
unless emancipated, the receipt 
by him of such earnings is not, 
where there had been no eman- 
cipation before the earnings 
were made, a sufficient consider- 
ation to support a conveyance 
by the father to the child as 
against the father’s creditors.” 
27 Corpus Juris 570, paragraph 

285 (b) says: 

“Services rendered by children 
who have attained their major- 
ity, to their parents while re- 
siding with them, without any 
agreement for compensation, do 
not constitute a valuable consid- 
eration for conveyances by the 
parents, since the law implies 
no promise to pay for services 
rendereq each other by persons 
standing in this relation.” 
The facts all point to the con- 

clusion that the transfer was made 
in anticipation of a pending suit, 
or an antecedent past due indebt- 
edness. 27 Corpus Juris 488, par- 
agraph 139 (2). Bank of Belleville 
v. Merrick, 108 N. J. Eq. 63, 142 
Atl. 243. 

The grantors were rendered in- 
solvent by the conveyance to their 
daughter. Uniform Fraudulent 
Conveyance Act, 1 Cum. Sup. 
1924, p. 647, Sec. 143. Kessler v. 
Sooy, 108 N. J. Eq. 86, 154 Atl. 
108; Dixon v. Eckert, 117 N. J. 
Eq. 544, 176 Atl, 560; Federal Re~ 
serve v. Slotoroff, 117 N. J. Eq. 
419, 177 Atl 248; Embury v. 
Klemm, 30 N. J. Eq. 517, affirmed 
31 N. J. Eq. 797; Moore v. Row, 
35 N. J. Eq. 98; Washington Nat- 
ional Bank v. Beatty, 77 N. J. Eq. 
252, 76 Atl. 442. 

The cases dealing with transac- 
tions of the same character as ap- 
pears in the instant case, are quite 
numerous; among them may be 
cited Spalding v. Steelman, 111 N. 
J. Eq. 1. affirmed 113 N. J. Eq. 28; 
Kessler v, Sooy, supra; Williamson 
v. Bender, 105 N. J. Eq. 367, 147 
Atl. 858; Hoboken Bank v. Béck- 
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N. J. Eq. 577; Mason v, Somers, 
59 N. J. Eq. 451, 45 Atl, 602; 
Green v, Carroll, 116 N. J. Eq. 1, 
172 Atl. 202; Horton v. Bamford, 
79 N. J Bq. 356, 81 Atl, 761; Has- 
ton v. Castner, 31 N. J. Eq. 687. 

I feel that the transfer of the 
title from the parents to their 
daughter caused them to become 
insolvent, and was made for the 
purpose of evading an obligation— 
the payment of money due the 
grantors’ creditors. I, therefore, 
will advise an order allowing the 
complainant the relief prayed for. 





CORPORATIONS—FOREIGN — 
Not Authorized To Do Business 
—Authorization Pending Suit. 
District Court of the Second Ju- 
dicial District of the County of 
Bergen. 

Re. Peter Doelger Brewing Cor- 
poration, a Corporation vs. Otto 
Spindel and Adolph Spindel 
Pesin & Pesin, Plaintiff's Attor- 
neys. 

Morris M. Spindel, Defendant's At- 
torney. 

Ely, J. 

July 8, 1936 

Plaintiff has, by his own motion, 
taken a non-suit as to Adolph 
Spindel. The issues remain as to 
Otto Spindel. 

It appears from the testimony 
that Otto Spindel, who denies ord- 
ering the merchandise for which 
suit is brought, signed a great 
number of delivery tickets, and on 
such tickets the merchandise was 
billed to him, Otto Spindel. He 
now denies on the stand that in 
accepting this merchandise he was 
acting except as an agent for his 
son. He is an able business man 
and it is impossible to believe that 
he would not purchase this mer- 
chandise on his own credit for his 
own uses in business, 

Defendant moved at the close of 
the trial for dismissal of the ac- 
tion on the grounds that the plain- 
tiff was not authorized to do bus- 


pear by concession of the attorneys 
that even if such authorization 
was not obtained prior to the com- 
mencement of the action, such 
authorization was obtained while 
the action was pending. Defend- 


iness in the state, but it would ap-" 


ant’s counsel cites the case of Com- 
mercial Credit Corp. vs. Boyko 
103 N. J. L. 620, in support of his 
motion. Although this case does 
not definitely decide the point in 
question, by dicta, our Justice Kal- 
isch says “There is a diversity of 
judicial opinion as appears from 
the decisions of the court of our 
sister states, in construing a stat- 
ute (Corp. Act Sec. 98) of like 
import on the question whether an 
action brought by a corporation, 
not eligible to sue, under the stat- 
ute, at the time the action is in- 
stituted, can, after the bringing 
of such action, by complying with 
the terms of the statute, maintain 
the action. In a majority of the 
states, the courts have held that 
the word “Maintain” in the stat- 
ute does not inhibit the institu- 
tion of the action, but refers to a 
situation that any time after the 
action is brought, a foreign cor- 
poration may qualify itself to 
maintain such action, and prose- 
cute to a final end, by first com- 
plying with the terms of the stat- 
ute. The trend of authority sup- 
ports this view.” In view of this 
dicta in the very case which de- 
fendants counsel cites to support 
his intention, I decide that even 
though the plaintiff corporation 
was not authorized to do business 
at the commencement of this ac- 
tion it has now qualified itself and 
may maintain the action. 

Judgment will be entered for the 
plaintiff corporation against the 
defendant, Otto Spindel, for the 
sum of Five Hundred ($500.00) 
Dollars. 
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person convicteg of a crime in- 
volving moral turpiture may not 
be employed by a licensee. Can- 
sequently, the question to be de- 
termined is whether either of the 
above mentioned convictions involv- 
ed moralturpitude. The courtshave 
generally defined a crime involv- 
ing moral turpitude as something 
immoral in itself regardless of the 
fact that it is punisheg by law. 
The guiding principles are well set 
forth in Rudolph vs. United States, 
6 F. (2d) 487 (App. D. C. 1925), 
Cert. denied 46 Sup. Ct. 20 (1925), 
where the court said 
“There is no hard and fast 
rule as to what constitutes mor- 
turpitude. It cannot be 
measured by the nature or char- 


al 


acter of the offense, unless, of 
course it be an offense, inherent- 
ly criminal, the very commis- 


sion of which implies a base and 
depraved nature. The circum- 
stances attendant upon the com- 
mission of the offense usually 
furnish the best guide. For ex- 
ample, an assault and battery 


may involve moral turpitude on | 


the part of the assailant in one 
case and not in another. Intent, 
malice, knowledge of the grav- 
ity of the offense, and the prov- 
ocation, are all elements to be 
considered.” 
Petitioner’s version of the facts 
resulting in the convictions, as 
set forth in the petition, is as fol- 
lows: Nicholas Messini, petitioner’s 
brother-in-law, had accused him 
of having had improper relations 
with Messini’s wife and on June 
1923 haq fired two shots from 
revolver at petitioner. There- 
after, petitioner obtained a revol- 
in the language of the 
petition “determined that the next 
time he saw Messini lurking about 
his premises he would scare him 
enough not to come back there 
again”. On June 26, 1923, petition- 
er saw Messini “peering through 
the windows of his home”. What 


a 


' then happened is set forth in the 


petition in the following language: 
“When he started after him 
Messini ran across the lots with 
petitioner following. While in 
pursuit, your petitioner fired 
five shots from the revolver 
which he had in his hand, but de- 
meant to do Mes- 
harm for he could 
hit him 


nies that he 
bodily 
have 


sini 
easily 
aimed 
body. 


purpose 
and deterring him from comimg 
back to his home and place of | 
business” 
No useful purpose could be 
on the foregoing. Petitioner’s con- 
duct was deliberate and premedi- 
tated and the suggestion that the 
five shots fired at a man who was 
running away were fired without 
intent to do bodily harm is incred- 
ible. 

The Commissioner has concluded 
that the conviction for assault and 
battery involved moral turpitude 
and that consequently the petition- 
er is disqualified from being em- 
ployed by a licensee under the Con- 
trol Act. 


served by any extended comment | 


| 








if he had | 
the revolver toward his | 
Petitioner says he shot to) 
the groung and merely for the | 
of frightening Messini | 





State Board of 


Tax Appeals 


TAXATION—Life Insurance Com- 
pany — Deductions — State- 
ment. 

The Colonial Life Insurance Com- 
pany of America v. City of Jer- 
sey City. 

In the matter of the application 
for the reduction of the tax as- 
sessment for the year 1934 on per- 
sonal property in the City of Jer- 
sey City, County of Hudson, State 
of New Jersey. 

For Appellant, William R. Gannon, 
Esq. 

For Respondent, James A. Ham- 
mil, Esq., by Charles Rooney, 
Esq. 

October 29, 1936 

WEAVER, President: Appellant, 

corporation of this State, en- 

gaged in the business of assurance 
on lives, appeals from an assess- 
ment in the amount of $400,000 


a 


Sonecnemaiiaell 
by, and such value shall be ac- 
cording to the computation of 


such computation shall be made 

according to law; * * *.” 

It is important to note that in 
the foregoing act no time is fixed 
within which insurance companies 
must file statements with the as- 
sessor. It also provides that, in 
stating the liabilities on policies 
in such statement, the insurance 
company shall use the computa- 
tion made by the Commissioner of 
Banking amq Insurance according 
to law. The computations by the 
Commissioner of Banking and In- 
surance are made pursuant to Sec- 
tion 24 of the Insurance Act, 2 C. 
S. 2847, as amended by P. L. 1930, 
Chapter 34, page 61. 

This section of the act does not 
provide for a specific date when 
the computation is to be made, 
nor does it require the making of 





| 


the same by the Commissioner | 
of Banking and Insurance of | 
this State by such standard of | 
valuation as may be adopted | 
and used by him at the time} 
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for the year 1934 upon its personal | any reports or statements to the} 


property. Upon appeal, 


firmed the assessment. 


The assessment was made un-/; 
der Section 306 of the General 
Tax Act, P. L. 1918, page 847, 
(856). Appellant claims that if 
proper allowances were made for 
its debts, liabilities and statutory 
deductions, its personal property 
would not be subject to any tax. 

The petition of appeal has at- 
tacheq thereto as Schedule A a 
composite statement of petition- 
er’s assets and liabilities as of 
December 31, 1932. At the hear- 
ing, appellant sought to introduce 
a statement showing its financial 
condition as of December 31, 1933, 
and to support its contentions by 
testimony relating to the figures 
therein shown. This evidence was 
refused and the petitioner’s proofs 
were confined to its financial con- 
dition as of December 31, 1932. 

Section 306 of the General Tax 
Act, P. L. 1918, page 847, (856), 
provides: 

“Associations or corporations 
of this State whose business is 
that of the assurance on lives 
shall be assessed and taxed up- 
on the full amount or value of 
their property (exclusive of real 
estate situate in this State, and 
exclusive of securities to the val- 
ue of five hundred thousand dol- 
lars), deducting from such 
amount or value the amount of 
their debts and liabilities; to as- 
certain the said amount a state- 
ment of the amount or value of 
the property and of the debts 
and liabilities of such associa- 
tion or corporation as they ex- 
isted on the thirty-first day of 
December next preceding such 
statement shall be annually 
made to the assessor or taxing 
officer or officers in the town- 
ship, city or taxing district 
where the principal office of the 
association or corporation is lo- 
cated, upon the oath of the pres- 
ident, secretary or treasurer, 
or other officer of such associa- 
tion or corporation; in stat- 
ing the liabilities on policies 
the basis of such statement 
shall be the value of such 
policies at the date above men- 
tioned in this section and not 
the gross amount insured there- 
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the Hud-| Commissioner of Banking and In- 
son County Board of Taxation af- surance. 


The information is sup- 


i 


| plied, or comes from the annual | 
statement, which is required un- | 


der Section 70 of the Insurance 
P. L. 1928, Chapter 37, page 83. 
It is not the Tax Act, but the In- 
surance Act, which requires this 
ascertainment of values as part of 
the State supervision of insurance 
companies. See Mayor and Com- 
mon Council of City of Newark v. 
Lewis, 82 N. J. L. 279, 81 A. 1072, | 
at page 1074. 

Section 70 of the Insurance Act 
expressly provides that a state- 
ment showing the financial condi- 
tion of the company as of the 
close of business on December 31st 
shall be filed with the Commis- 
on or before March first of the 
by the indulgence of the Commis- 
sioner, be extended until June 30th 
following. 

Section 302 of the General Tax 
Act of 1918 requires the assessor 
to ascertain by diligent inquiry, 
and by oath of persons to be as- 
sessed, the true value of all per- 
sonal property in the taxing dis- 
trict and the net value thereof 
assessed to each person. 

The computation of the liabil- 
ity on policies, made by the Com- 
missioner of Banking and Insur- 
ance as of December 31st preced- 
ing the year in which the tax is 
payable, cannot be obtained in 
time to be included in the state- 
ment to be filed with the assessor, 
because, under Section 501 of the 
General Tax Act, the assessor 
must file his complete assessment 
list with the County Tax Board 
on or before January 10th of the 
year in which the tax is payable, 
whereas the statements from 
which the Commissioner computes 
the liability on policies need not 
be filed with him until March Ist. 

It is clear that the policy liabil- 
ities computed by the Commission- 
er of Banking and Insurance as of 
December 31, 1932, must be used 
in determining the assessment for 

(Continued on page 8 col. 1) 


Act, 2 C. S. 2859, as amended by} 


| 


| 


sioner of Banking and Insurance | 


year following, which time may, | 
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2 out of 409 candidates who 
the last New Jersey bar ex- 
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Recent Case Comment 
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equity. All things being equal, 
the purchaser’s only remedy is 
against the vendor to recover 
back what he has paid upon a con- 
sideration which has failed, Idem. 

In Haughwout ang Pomeroy v. 
Murphy, 22 N. J. E. 531 affirming 
21 N. J. E. 118, the court in set- 
ting forth the English view went 
on to state that American courts 
have qualified the harsh view of 
the English courts to the extent of 
enforcing specific performance of 
the prior contract on condition 
that the purchaser shall be in- 
demnified for the purchase money 
paid and also for permanent im- 
provements put upon the property 
before notice, on the principle that 
he who asks equity must do eq- 
uity. See for collection of the cas- 
es, 2 Lead Cas in Eq. 1. Some 
courts in this country have even 
gone further and permitted the 
person who has entered into an 
executory contract for the pur- 
chase of lands prior to the institu- 
tion of suit involving the title 
thereto, to pay the purchase price 
and receive a conveyance unaffect- 
ed by the rule of lis pendems on 
the theory that after execution of 
the contract, the vendor merely 
holds the legal title as trustee for 
the vendee, 7 A & E Ann. Cas. 
1902. This approach loses sight 
of the fact that the lis pendens is 
notice of the rights of a third per- 
son against the very land in ques- 
tion and judicially construes away 
the theory underlying the lis pend- 
ens. The same annotation and one 
in 93 A. L. R. 404 cites among 
others the Haughwout decision, 
supra, for the proposition that the 
subsequent vendee may ignore the 
rights of the prior equity if he 
consummates the transaction be- 
fore being made a party to the 
suit brought by the third person. 
This decision is not authority for 
the statement because the court 
reached its conclusion in favor of 
the later equity on the ground 
that the holder of the prior equity 
was guilty of laches (two years 
delay) and had acted in ratifica- 
tion of the second sale. Conced- 
edly it is necessary that one, 
whose interest in property was ac- 
quired prior to the institution of 
a suit by the third person claim- 
ing an antecedent equity, be made 
a party in order to preclude any 
claim he may have, Haughwout 


Palisade Gardens, Inc. v. Grosch, 
120 N. J. E. 294 (Ch. 1936), 185 A. 


suit may be sufficient to bind such 
person, Miller v. Headley, 109 N. 
J. E. 436, affirmed 112 N. J. E. 89. 
Until there be a suit pending there 
can be no such thing as a purchas- 
er pendente lite, and a person 
whose interests are acquired be- 
fore the action is brought against 
his vendor will not be bound by its 
result unless joined, 17 R. C. L. 
1028 Sec. 25. It does not neces- 
sarily follow, however, that the 
failure to join the subsequent ven- 
dee as a party to the action di- 
rected against his vendor will pre- 
clude the holder of the prior eq- 
uity from ultimately ousting him 
in a separate action assuming him 
successful in his first suit. To 
hold otherwise is once more to ne- 
gate the effect of the filing of a 


SAD 
lis pendens inasmuch as no sub- 
sequent purchaser is entifled to 
protection against the holder of 
the prior equity as to payments 
made after the filing of the statu- 
tory notice. If one comes into the 
picture for the first time after a 
notice of suit is filed in an action 
against the vendor, he is a pur- 
chaser pendente lite as to his en- 
tire interest and as such is not a 
necessary party because the ven- 
dor or grantor continues as the 
representative of his interests, 17 
R. C. L. p. 1031 Sec. 28. 

With the possible exception of 
the recently reported case of Pal- 
isade Gardens, Inc. v. Grosch, su- 
pra, all the authority in New Jer- 
sey has consistently held that 
where one contracts to buy land 
and then receives notice of an eq- 
uity, whether such notice be ac- 
tual or constructive as it may be 
in the case of a lis pendens, prior 
to the consummation of the con- 
tract by delivery of a deed and 
total payment of the purchase 
price, he is protected only to the 
extent of payments made before 
he was so informed, Miller v. 
Headley, supra; Haughwout and 
Pomeroy v. Murphy, supra; Dean 
v. Anderson, 34 N. J. E. 496; Brin- 
ton v. Scull, 55 N. J. E. rev’q on 
other grounds 34 N. J. E. 

In the Miller case, supra, the 
complainant, Miller, entered into 
a contract on April 11 calling for 
the sale of two parcels, “A” and 
“B”, by deed to be delivered to 
Miller on May 15. The seller, 
Headley, on April 23 contracted to 
sell tract “A” to one Hockenjos 
and accepteq a $1000.00 deposit. 
This latter contract was recorded 
and was to be executed on May 20. 
The complainant Miller filed his 
bill and lis pendens on May 15 
which was before Hockenjos took 
title. On May 20, despite the lis 
pendens, Hockenjos took title and 
paid the balance of $2000.00. The 
decree held that as to the $2000.00 
which Hockenjos paid after the 
complainant Miller filed his lis 
pendens he was subsequent to Mil- 
ler and consequently directed that 
the deed to Hockenjos be set aside, 
that Miller pay Hockenjos what 
the latter had paid the vendor, 
Headley, that any surplus be paid 
to Headley, and that Headley de- 
liver a deed to Miller covering 
tracts “A” and “B”. It seems 
clear that no right existed in 


Hockenjos to hold the land sub- 
ject to a lien in favor of Miller to 





and Pomeroy v. Murphy, supra; | 


27, although participation in the} 


| the extent of what Miller had paid 
| the defendant Headley. Despite 
| this, Vice Chancellor Egan in the 
| recent Palisades Gardens decision, 
| concluded that under certain cir- 
cumstances a lis pendens loses its 
effect. The facts in this recent 
case present a situation where the 
contract to purchase involved in- 
stallment payments over a per- 
iog of forty months, Just before 
the final payment at which time 
the deed was to be delivered a lis 
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pendens was filed in an action by 
the trustee in bankruptcy of a 
third person against the vendor to 
set aside the deed into the vendor 
as a fraudulent conveyance. Th? 
vendee paid the last installment 
but then experienced a change of 
heart and refused to accept the 
deed on the ground that the ven- 
dor’s title was not marketable. Af- 
ter appropriate demand the ven- 
dee’s assignee instituted suit at 
law to recover the money paid on 
account of the purchase price. The 
law court having refused to re- 
ceive evidence which would have 
tended to demonstrate that the 
third person had no valid claim to 
thé premises on the ground that 
same represented equitable defens- 
es, ang judgment having been 
rendered in favor of the vendee, 
the vendor filed his bill in equity 
to enjoin the enforcement of the 
judgment. In granting the relief, 
the court decided that the title 
tendereq to the vendee was super- 
ior to the rights which the trustee 
in bankruptcy could or might have 
obtained. Although between the 
time that judgment was obtained 
in the law action by the vendee 
and the time that the vendor in- 
stituted this proceeding in chanc- 
ery the claim of the trustee in 
bankruptcy was dismissed and the 
lis pendens discharged of record, 
the fact nevertheless remains that 
as to the final payment made by 
the vendee after the trustee had 
filed his lis pendens he was NOT 
@. bona fida purchaser without not- 
ice anq hence would have been 
subordinate to the trustee had the 
latter prevalied in his action 
against the vendor, Miller v. 
Headley, supra. Vice Chancellor 
Egan went on to say that if the 
vendee had accepted title, the court 
of chancery would have protected 
him against any claim to the prop- 
erty urged by the trustee in bank- 
ruptcy. This conclusion of the 
court runs contra to the doctrine 
of bona fida purchasers as defined 
by the Court of Errors and Ap- 
peals in the Miller case, supra, 
and the policy inherent in the Lis 
Pendens Act P. L. 1930 ch. 119 p. 
374. True it is that the vendee had 
not been made a party to the suit 
against the vendor and not being 
a purchaser whose entire interest 
first sprang into existence after 
the filing of the Lis Pendens he 
should have been so joined, yet is 
it not possible that the trustee in 
bankruptcy might have proceeded 
against the vendee had he succeed- 
ed in his action against the ven- 
dor? The reference in the course 
of the opinion to the Uniform 


Fraudulent Conveyance Act in its 


relation to protecting bona fida — 


purchasers for value, does not 
seem to be a sufficient answer be- 
cause until all payments are made 
and title taken, the vendee does 
not fall within the protected class 
under the rules enunciated in Mil- 
ler v. Headley, supra. The one 
possibility of reconciling the Pali- 
sades Garden case lies in the fact 
that the trustee was guilty of 
laches. There is ample precedent 
for the assertion that such claims” 
must be promptly asserted, Merrit 
v. Brown, 21 N. J. E. 401; Haugh- 
wout and Pomeroy v. Murphy, su- 
pra. If this ground were the one 
upon which the decision rests one 
could nut quarrel with the result 
on these particular facts inasmuch 
as the trustee in bankruptcy failed 
to join the vendee in his suit which 
was not determined for two and 
one-half years. Under the rule of 
the Haughwout case, such delay 
might well preclude the holder of 
the prior equity from proceeding 
against the inferior equity of a 
subsequent vendee who had paid 
part of the purchase price with 
notice of the former’s claim, as- 
suming that the former was suc- 
cessful in his attack upon the ven- 
dor’s title. 

One final question arises as to 
the soundness of the result ob- 
tained in this suit. Insofar as it 
affects the future conduct of pur- 
chasers of real estate, does the 
opinion mean that a vendee under 
a contract to purchase realty will 
henceforth have to accept a title 
as marketable despite the fact 
that a lis pendens is filed by some 
third person claiming a supé.ior 
right before final payment and de- 
spite the authorities in New Jer- 
sey, adverted to throughout this 
comment, which indicate that any 
payments made after such notice 
is filed will not be deemed ones 
made by a purchaser without not- 
ice and in good faith? Or will the 
decision be confined to cases where 
the contract precedes the filing 
of the lis pendens by several years 
and all but a small part of the 
purchase price remains unpaid at 
the time the cloud on title ap- 
pears upon the horizon? This lat- 
ter view is the less distasteful but 
it still seems to put the burden 
of deciding whether the third per- 
son has been guilty of laches in a 
given situation upon the vendee 
who wants to buy a clear title ard 
not a law suit. Moreover, such a 
rule of law appéars to open up the 





door to dangerous inroads upon 


‘the doctrine of bona fida purchas- 


ers as most of us understand it. 
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We are thoroughly familiar with the rules of all 
State and United States Courts. 
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COURT NEWS 


U. 8S. District Court Motions 

Federal Judge Clark will sit on 
motion days in Newark until Judge 
Fake returns. 








Bergen Courts to Remain Open 

Common Pleas Judges J. Wal- 
lace Leyden and A. Demorest Del 
Mar of Bergen County are sitting 
this week in attempt to clear up 
the congesteq criminal court cal- 
endar. 





Essex County Chancery Motions 

Vice Chancellors Bigelow and 
Berry will hear motions at Newark 
during July. . 

Vice Chancellor Stein will hear 
motions there during the month 
of August. Orders and decrees 
will be signed on motions days 
only, except in case of urgent nec 
essity. 


State Board Of 
Tax Appeals 





(Continued from page 6) 





the year 1934. As the statute re- 
quires that a statement be furn- 
ished fhe assessor showing the 
corporation's financial condition as 
of December 3ist, including its 
policy liabilities, the statement as 
of December 31, 1932, must be 
used in determining the assess- 
ment for the year 1934. 

Appellant contends that Section 
306 of the General Tax Act is un- 
constitutional. It is not within the 


jurisdiction of this Board to pass 
upon constitutional questions. 

Appellant’s statement of assets 
shows bonds and stoeks amount- 
ing to $6,705,600.41, which amount 
it attempts to reduce to the sum 
of $6,482,298.16 by deducting $123, 
302.25 as the book value of the 
bonds and stocks in excess of the 
conventional value, and the fur- 
ther sum of $100,000 which is set 
aside as a reserve for contingen- 
cies. Neither of these items is a 
debt or a liability and these as- 
sets cannot be depreciated or de- 
ductions allowed for these items. 

The appellant cannot value its 
assets for the purpose of carrying 
on business at one figure, and then 
seek the reduction of taxes by sub- 
stituting figures which, if submit- 
ted elsewhere, would result in the 
loss of its franchise. See Second 
National Bank of Red Bank v. 
State Board of Tax Appeals, 178 
A. 96, 114 N. J. L. 573. 

In its statement to the Commis- 
sioner of Banking and Insurance, 
the appellant showed the value of 
its real estate to be $951,236.59. 
The appellant seeks to deduct from 
the value of its assets the sum of 
$1,399,700, representing the asses- 
sed value of property owned in 
New Jersey on October 1, 1933, 
which amount is approximately 
$450,000 in excess of the value of 
its real estate as shown by the 
statement of December 31, 1932. 
The only deduction allowed for 
real estate is the amount owned 
by appellant in New Jersey on 
December 31, 1932. Appellant con- 
tends that if it cannot deduct the 
value of its real estate in New 
Jersey as of October 1, 1933, its 
property will be subject to double 
taxation to the extent of real es- 
tate acquired between December 
31, 1932, and October 1, 1933, in- 
asmuch as appellant would be com- 
pelled to pay taxes for the year 
1933 upon the real estate acquired 
between December 31, 1932, and 
October 1, 1933, and also would 
be compelled to pay taxes on that 
amount for the year 1933 as part 
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LIPKKIN, Joseph (Laborer) 166 








the General Tax Act. * Under Sec- 
tion 306 of the General Tax Act, 
the real estate owned as of Dec- 
ember 3ist is deductible in the 
statement required to be furnished. 
Any real estate acquired subse- 
quent to that date is deducted in 
the next year’s statement, in which 
year appellant may own less real 
estate than that reported. The 
real estate deduction factor adjusts 
itself from year to year. 
Appellant claims that under the 
statute it is entitled to deduct 
from the value of its assets the 
amount of its debts and liabili- 
ties, ang has attached to its peti- 
tion of appeal, as Schedule A, a 
statement entitled, “Composite 
Statement of Liabilities as of Dec. 
1932." The Board has 
examined every item set forth up- 
on that schedule. The statement 
shows liabilities on policies as de- 
termined by the Banking and In- 
surance Department of New Jer- 
sey to be the sum of $15,537,389. 
This is incorrect, as the certificate 
issued by the Commissioner, pur- 
suant to his computation, shows 
that the liabilities on policies as 
determineg by him is $15,568,906. 


ember 31, 
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Bankruptcies 


BARATTA, John B. (Lawyer) 
525 Guar. Tr. Bldg., Atl. City; 
liab $14,592.64; assets $408.51; 
vol; refr Steedle; solr Pro se. 
7-14 

BIANCHI, Angelo R. (Physician) 
228 S. 7th St., Nrk; liab $365, 
389.66; assets—none; vol refr 
Porter; solr F. D. Masucci, 744 
Broad St., Nrk. 7-14 

BLUM, Joseph M. (Physician) 128 
Mill St., Trenton: liab $42,569 
57; assets $415.83; vol: refr 
Weelans; solr Wm. Reich, Tren- 
ton. 7-17 

BOWDISH, Wiliam A. (Bus Driv- 
er) 101 Norwood St., Nrk: liab 
$1,587.52; assets $100 vol: refr 
Porter; solr Herman E. Dultz, 
927 Broad St., Nrk. 7-17 

CARRARA, Fannie (Housewife) 
148 No. 15th St., Bloomfield: liab 
$5,163.73; assets $105: vol: refr 
Porter; solr Alfred Tellone, 31 
Clinton St., Nrk. 7-17 


CARRARA, Nicolo (Butcher) 148 
No. 15th St., Bloomfield: liab 


$5,163.73; assets $115: vol: refr 
Porter: solr Alfred Tellone. 7-17 
CHERRY, Samuel (Peddler) 7 
Holland Rd. & 35 Longfellow 
Av., S. Orange; liab $11,242.96: 
assets $20: vol; refr Porter: solr 


Michael A. Santa Maria, 128 
Market St.. Nrk. 7-13 
CHRISTIANO. Salvatore (Tool- 





This latter figure must be accept- 
ed. 


Respecting the following items, 
to wit: 

(a) $20,727, liability on poll- 
cies cancelled upon which a sur- 
render value may be demanded: 

(b) $3,326, dividends declared 
on or apportioned to deferred div- 
idend policies, payable to policy- 
holders in year 1933; 


(c) $7,464, amount set apart, 
apportioned, provisionally ascer- 
tained, calculated, declared or 
held, representing deferred divi- 
dends held for distribution after 
December 31, 1933. 

The Board has determined that 
these items cannot be allowed as 
liabilities or debts, as they were 
included by the Commissioner of 
Banking and Insurance in his 
computation of liabilities on pol- 
All of the other scheduled 
items are allowable as debts or 
liabilities, pursuant to the statute. 


icies. 


The proofs establish that appel- 
lant’s gross assets on December 
31, 1932, were $17,864,073.99. De- 
ducting from that amount the sum 
of $15,586,906 as the policy liabil- 
ity according to the computation 
of the Commissioner of Banking 
and Insurance, and further de 
ducting the items which the Board 
has allowed as liabilities and debts, 
pursuant to the terms of the stat- 
ute, then giving credit for the 
statutory allowance of $500,000 
and the value of appellant's real 
estate, fhere is left taxable assets 
in excess of the amount of the as- 
sessment of $400,000. 

The assessment as made is af- 
firmed and the appeal is dismissed. 


Obituary 


SAMUEL RIKER 
Samuel Riker, Jr.. of Middle- 
town, died July 17, aged 68. He 
was widely known as a corpora- 
tion and estate lawyer. 

Mr. Riker was born in Paris, 
France in 1868. He was gradu- 
ated from Columbia Law School in 
1888. 

Besides his legal work, Mr. Rik- 
er was a director of the Phosphor- 
us Compounds Co., Hendricks 
Bros., Continental Insurance Co. 
and Lawyers Mortgage Co. He 
was a Democrat and an Episco- 
palian and a member of the Sons 
of the Revolution, Delta Phi fra- 
ternity and the St. Nicholas So- 











of its assets under Section 306 of 





ciety. 


maker) 137 Liberty St., Bloom- 
field; liab $13.743; assets $150: | 
vol: refr Porter: solr Sam’! Ros-| 
enblatt. 480 Bloomfield Av. 
Montclair. 7-13 
DENIS, Gabriel t!a Cliffside Park 
Dairy, 178 Wayne Av.. Cliffside | 
Park: liab $5,365: assets $295:| 
vol: refr Grimshaw: solr Albert | 
S. Gross. 166 Main St.. Hacken-| 
sack. 7-16 
DUMFORD, Charles. also C Wal- 
ter (Glazier) 1082 Broad St.. | 
Nrk; liab $1079: assets $215; | 
vol; refr Porter: solr Frank A 
Rizzolo, 550 N. 7th St., Nrk. 7-16 | 
FEDEROWSKY. Charles (Labor- 
er) 152 W. 29th St.. Bayonne: 
liab $6.500: assets $500 vol; refr 
Grimshaw: solr Aaron A Mel- 
niker. 40 Journal Sq., J. C. 7-16 
FUGAZZI, Guadenzio (Insurance 
Broker) 105 Willow Av,. & 927 
Castle Point Terr.. Hoboken; no} 
schedules: vol: refr Grimshaw: | 
solr J. Raymond Tiffany. 35! 
Newark St.. Hoboken 7-13 
GELB. Henrv (Butcher) 321 Les-| 
lie St.. Nrk; Mab $4,819.02: as-| 
sets—none; vol: refr Porter: 
solr Sidney A. Bierman. 164 | 
Market St.. Nrk. 7-13 | 
GEORGE, Peter (Retail merchant) | 
52 Nelson Pl.. Nrk: liab $67.| 
663.14; assets $667 26; vol: refr. 
Porter; solr Phidias ‘L. Pollis, | 





j 
| 
| 
| 
' 
| 
| 
| 
| 





125 Broad St., Elizabeth. 7-13 

GOLDBERG, Josepli (Salesman) | 
670 Palisade Av., Union City: | 
liab $4,674.14; assets $424: vol.| 
refr Grimshaw solr Robert In.| 
lander, 24 Branford Pl. Nrk.| 
7-1 

IRVIN, Frank Cooper (Salesman) 
345 E. Oak Av., Wildwood: liab| 
$1,304; assets $180: vol; refr| 
Gaskill: solr Isadore H. Her-/ 
mann, Camden. 7-15 


(Railroad | 


KEAN, Clarence A. 
Trainman) 635 Gregory Av., 
Clifton; liab $4,106.12: assets) 
$1,200; vol; refr Grimshaw: solr| 
Ed. A. Haffer, 1st Nat’! Bk.| 
Bldg., Paterson. 7-14 | 
KELLEY, Wm. Edward. 55 Spruce | 


St., Nrk; liab $250: assets $25; 
el refr Porter: solr Pro se. | 
7. 
KITYLNYCKI, Raymond ‘eee! 
er) 143 Teeple Pl., S. Plainfield: | 
liab $2,234.93; assets $425: vol:| 
refr Weelans; solr Meyer Lieb-_| 
vie’ 245 Springfield Av.. Nrk. | 
KOTYLNYCKIY, Nellie (House- 
wife) 143 Teeple Pl., S. Plain- 
field; liab $2,234.93; assets $400: | 
te refr ae solr Meyer | 
lebDbman, 245 Springfiel 
Nrk. 7-16 — wats 
LAMANNA, Frank & France, t/a} 
Ideal Petroleum Prod. & Ideal 
Service Station; Park Ridge; | 
Frank, liab $10,597.84; assets | 
$220; France, liab $10,507.11: | 
assets $120; Ideal Service Sta-1 
ion, liab $10,357.11; assets $9,| 
189.58; vol; refr Grimshaw: solr 
Jacob Lipman, 17 Academy st.,| 
Nrk. 7-13 
LANIGAN, Loretta J. tla Van 
Dyk Market (Grocer) 216 Law-| 
rence St., 111 Church St. N.} 
Brunswick; liab $5,685.94: as-| 
sets $2,158.40; vol; refr Weel- 
ans; solr Samuel Hamelsky, 47 
Paterson St., N, Brunswick. 7-17 








| 


MOONEY. Edgar Brown tla 
Mooney’s Tavern (Bus operator) 








LUBER, Joseph A. (Salesman) 149 


saic. 7-16 
MC DOUGALL, Robert 


Donald G. Collester, 


MONTEMURRO, Joseph, 515 38th 


City; liab $8,961.34; assets $190; 


Ridgewood Av., Nrk; liab $84, 
204.03; assets $50; vol; refr 
Porter; solr Abraham Merin, 
790 Broad St., Nrk. 7-16 


Spruce St., Nrk; liab $3,600.98; 
assets $130: vol; refr Porter; 
solr Muskat & Freedman, 790 
Broad St., Nrk. 7-11 


& Rinzler, Liggett Bldg., Pas- 


(Sales- 
man) 987 Lexington Av., Clif- 
ton; Hab $3,295.21; assets $1, 
360; vol: refr Grimshaw: solr 
772 Main 


ter; 


Av., Clifton. 7-17 


57 Terrace Av., 497 Communi- gg ane 
paw Av., 736 Grand St., Jersey Nrk. 7-16 





solr 


Teaneck; liab 


138.03; assets $116.08; 
Porter; solr Fast & 
Commerce St., Nrk. 7-15 
SAPIEINZA, James C., alg 4 
miro (Real Estate Bry 
Dress Shop Employee) 93 
ton Av., Irvington; liab gaos 
05; assets $700; vol; refr p, 
solr F. D. Masucci, 744 
St., Nrk. 7-17 


LUCAS, Leonard (Motion picture HULTZ. Otto (Knitter) 
operator) 93 Athenia Av., Clif- gree od Av. Paterna 
ton; liab $1,587.87; assets $30; $1,660.94; assets — none: 
vol; refr Grimshaw; solr Feder ; - 


refr Grimshaw; solr Pro se 
SILVERBERG, Max 
938 S. 20th St., Nrk; liab ¢ 
50; assets—none; vol: refr 
Nat Franzblay 
Park Pl., Nrk, 7-13 
STRZALKOWSKI, j 
(Watchman) 11 Dohrmany 
$1,350.13; 
$250; vol; refr Grimshaw: 


TESKE, Oscar Stephen, 211 } 

liam St., Scotch Plains; liab 
vol; Ry 
24 Branford 


$226; 
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St.. N. Bergen Twnshp; liab| Melosh, Morten & Melosh Miefusa! 
$626,511.76; assets—none; vol: Jounral Sq., J. C. 7-11 iprench 0! 
refr Grimshaw; solr Frank J.| SZALUS, Michael Butcher ernmer! 
Rinaldi, 654 Bergenline Av., Un-| Grocer) 302 Oliver St., 470 yame tri 
ion City. 7-13 ry St., & 480 Clinton Av, ygmarm § 
MONARCH RE-ROOFING CO.,| liab $1,667.15; assets $i Th 
INC.. 660 Bdwy, Nrk; all invol;| vol; refr Porter; solr Fran pand¢ 
solr David Bobker, 60 Park Pl.,| Pietrucha, 810 Broad St, Ma. sinatio 
Nrk. 7-13 7-14 ments wi 
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vol; refr Grimshaw; solr Mil-] VICTORINE, David (Foremgg oy 
ton Liebowitz. 591 S it Av 538 Pennington St., Elizabame a 
J "C 7-16 _ — Yt vol: liab $8,718.59; assets $9 epy—Ne 
MOORE, George W. (Bricklayer-| [or "Ser leoea, a ae 
mason) 120 South St., Orange; aan — 
liab $4,481.46; assets—none: vol: : gpanis 
refr Porter: solr Heine, Laird & Special Attention Given to rebels’ ‘ 
Thiele, 27 Washington St., Nrk. Serving Process out of City : All 
7-15 . ae Court seen Seville, 
PINE BROOK HOTEL CORP. one of Chattel Merteaees ters. 
Debtor (Hotel Belmont) Mont- Investigations of Kinds from §] 
ville; solr Frazer, Stoffer & ELLA, a pos dS be sper 
7 x CONSTA an 
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' be 
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AMERICAN CREDIT Spar 
EXCHANGE William C. Fay, President } fall of 
Val 1060 Broad Street Newark, N.J. & {2 o 
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Titles Insured 


BY 


A Company that specializes solely in the examination and 
insuring of titles to real estate 


LAWYERS TITLE GUARANTY 
COMPANY OF NEW JERSEY 


ORGANIZED 1927 


7 NELSON PLACE 


NEWARK, N. J. 


Opposite Essex County Hall of Records 


Tel. Mitchell 2-7875 


Insures titles to real estate in any part of 


Northern New Jersey 


RATES ON REQUEST 

























